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SECURITIES AND EXCHANGE COMMISSION, 
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-against- 


SAMUEL H. SLOAN, Individually 
and d/b/a SAMUEL H. SLOAN & CO., 


Defendant-Appellant 


_APPELLANT'S REPLY BRIEF 


This is an appeal by Samuel H. Sloal S ) from vario\ 


Hon. Robert J. i of he United States 


is 


Vis= 


trict Court for the Southern District of New York. Among the orders 


fron. which this appeal 1s taken is an order of contempt entered 


by 


Judge Ward on September 3 97 The appellee, the Securities and 


Exchange Commission ( 


has filed a seven page answering 


brief which does not address tl merits of this appeal. Instead, the 


S.E.C. contends (1) that the orders appealed from are not appealé 


orders and (2) that the questions raised on this appeal are 
the reasons set forth more fully below, the sf these 
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or non-appealability. 


‘<nows that civil contempt orders can under some circumstances be appeal- 


ed. Clearly, its argument to the contrary is presented in bad faith. 


This does not mean that all civil contempt orders are appealable. 
The S.E.C.'s brief does cite three instances where civil contempt orders 
were held not to be appealable. However, it is clear from a reading of 
these decisions that those cases involved civil contempt orders readily 
distinguishable from the order involved here. Indeed, from reading 
these decisions the bad faith displayed by the S.E.C. in presenting 


this argument becomes evident. 


The rule which the courts must apply in deciding whether an order 


is appealable was established by the Supreme Court 1n Cohen v Beneficial 


Industrial Loan Corporation 339 Wes S41, SA5—o40r 1949 ). There the 


court stated: 
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did its predecessors, for appeal only “from all final decisions of 
the district courts," except when direct appeal to this Court 15 
provided. Section 1292 allows appeals also from certain inter- 
locutory orders, decrees ana judgements, not material to this 
case except as they indicate the purpose to allow appeals from 
orders other than final judgments when they have a final and 1r~ 
reparable effect on the rights of the parties. It 198 obvious that, 
if Congress had allowed appeals only from those final judgments 
which terminate an action, this crder would not be appealabie. 
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that Sloan has suffered irreparable harn and that the ordé s-ontempt 
could not have been reviewed along with the final judgment because 1Nn 
fact the district court had no intention of entering 4a final judgment 


until after Sloan had "purged" himself of the supposed contempt. This 


circumstance becomes apparent from the fact that the S.E.C. moved for 


and order staying discovery until | 
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Although this case has been pé na now since Decembel 3:0), 974, ox 
for nearly sixteen months, the S.E.C. has yet to put this case on the 
trial calendar or to take any action whatever to move things along. It 
should be rememberea t} in the last lawsuit the EoG. Brought ac 
gainst Sloan, the decision of which was reported as y Sloan 
369 F. Supp. 996 | = O.Nat. £974 Jo toe complaint was filed on June 1/7, 
1971 but the S.E.C. did not bring tne to trial until becember ll, 


1973, or two ana one half years later, anda then only bec2zuse Juage War 
pressure on the 3.B.¢s to clear th: s case off his docket. n that 
case, there was no discovery or other pretrial proceedings and clearly 


there was no reason for the long delay. In the instant case, there 18 
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pealable under the circumstances Ot 
this proceeding establishes that the true intent and purpose of this 


so-called civil contempt proceeding 1s to punish Sloan and therefore 


what is involved here is criminal rather than civil contempt. On Feb- 
ruary 2, 1976 Judge Ward repeatedly made it clear that oan was going 
date. As Sloan ap- 
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ropriatel stated ( Transcript pp. 80-81 
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Javelin Ltd. No. 75-7046; and §.E.C. v Sloan No. 75-7056. Although 
the court gave no specific reason for dismissing these appeals pige 
appears that the appeals were dismissed because Sloan was aajudged 
to be in contempt of court in the instant case. At the hearing on 
February 2, 1976, Judge Ward three times expressed the view that Sloan 
appeals had been dismissed and were going to continue to be dismissed 
until Sloan "purged" himself of contempt. ( Transcript pp. 7, 12 and 
). To this day, the Court of Appeals has refused to reinstate 
these appeals although Sloan has moved for this relief. Presently, 
Sloan has a petition for rehearing and suggestion that the rehearing 
be in banc pending on all three appeals and if this attempt is un- 
successful the S.E.C. can expect that Sloan will file in the United 
States Supreme Court three petitions for a writ of certiorari and 
possibly a motion for leave to file a peitition for a writ of manda- 
mus. Unless and until this court or the Supreme Court reinstates these 
three Sloan appeals, Sloan will continue to be aggrieved by the order 
of contempt appealed from here and hence this appea clearly iS not 
moot. 
The concept of mootness was discussed by the Supreme Court in 
De Funis v Odegaard Al6 DsSs 312, 316-319 4 1974 ) and in Sosna v 
419 U.S. 393, 398-403 ( 1975 ). Under the explanation found in these 
two decisions, the case at the bar could not possibly be moot for any 
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* Furthermore, even If the discovery orde tre not themselves appralable, they 


may nevertheless reviewed for, as Vol. 9 ot Moore's Federal Practice para. 110.25(1)p.2 


states: 
“Once a timely appeal Is taken from an order made appealable by statute, the power 


of a court of appeals should be plenary to the extent that It chooses to exercise It. 
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SEC V. SLOAN 


STATE OF NEW YORK  ) 
COUNTY OF NEW YORK ) 


ROBERT BAILEY, being duly sworn, deposes and says, that deponent is not a 
party to the action, is over 18 years of age and resides at 286 Richmond Avenue, Staten 
island, N.Y. 10302. That on the %%1%day of __ April 
197'6 deponent served the within - Reply Brief upon: 


Securities and Exchange Commission 


attorney (s) for 


Appellee 


in this action, at 


500 Ne Capitol St. 
Washington, D.C. 20549 


the address(es) designated by said attorney(s) for that purpose by depositing 3 true copies 
of same enclosed in a postpaid properly addressed wrapper, in an official depository under 


the exclusive care and custody of the United States post office cupartment in the State 
of New York. ae (any of 
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Sworn to before me, this 19 
day of April . 4078. 
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WILLIAM BAILY 
Notary Public, Stat e of New York 
No. 43-0132945 
Qualified in Richmond County 
Commission Expires March 30, 1970 7 


